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End User License Terms for MIRA Spectral Analysis Workbench (Beta 
Version) – USA Licensees 
 
Please read this End­User License Agreement ("Agreement") carefully before downloading, 
installing or using the software CLADE MIRA Spectral Workbench Application ("Application"). 
By downloading, installing or using the Application, you are agreeing to be bound by the terms 
and conditions of this Agreement. 
 
If you do NOT agree to the terms of this Agreement, do not download, install or use the 
Application. 
 
1. License Grant  

 
1.1 This Agreement sets out the terms and conditions under which CLADE US Inc.  
One Boston Place, Suite 2600 Boston, Massachusetts 02108 (“CLADE”) licenses its 
Application to you, the customer (“Licensee”) (CLADE and Licensee are hereby the 
“Parties”).  This Agreement is effective on the date of download, installation or use of this 
Application, and shall terminate upon expiration of this Application or pursuant to Section 8 
below.  
 
1.2 The Application is a desktop software designed for analysing FTIR spectral data 
obtained through the use of CLADE Mira Analyzer (hereinafter referred to as “Analyzer”) 
in the .json format. The Application has the capabilities for loading, displaying, and 
processing multiple spectra simultaneously. The Application includes standard spectral 
processing features like normalization, derivatives, averaging, and spectral 
combinations/subtraction. It provides  tools including PCA, spectral  comparisons, and 
reference database matching.  
 
1.3 With the purchase of a license for the Application, the Licensee will also receive 
a manual containing instructions and specifications for using the Application (“Manual”). 
 
1.4 The Software has been newly developed and is in beta stage.  
 
1.5 Any copy of the Application provided to the Licensee pursuant to this Agreement 
is licensed solely within the scope of the License as stated in Section 1, and thus the 
Application shall by no means whatsoever be deemed to be sold, assigned or otherwise 
transferred to ownership to the Licensee. Licensee receives no title to or ownership of 
any copy or of the Application itself. Without limiting the generality of the foregoing, 
Licensee shall not: (a) interfere with the Application, change or modify it, customize it, 
create derivative works from it, distribute it, tamper it, alter it, repair it, disassemble, 
decompile it, or sublicense any part of the Application; (b) use any part of the Application 
for service bureau or time-sharing purposes or in any other way allow third parties to 
exploit the Application; (c) reverse engineer, decompile, disassemble, or otherwise 
attempt to derive or discover any part of the Application, including Software’s source 
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code, (d)  remove identifiers, trademarks and/or copyright notices from the Application, 
or (e) violate applicable law or infringe third party rights. 
 
1.6 Unless expressly provided in this Section 1, all industrial property rights and 
copyrights of the Application, its contents and spectra database entries as well as all 
associated rights of use in and to the Application fully lie and remain with CLADE. 
 
1.7 The restrictions contained in the Section 1 are intended to provide CLADE with 
the utmost protection and control over the Application and its associated intellectual 
property, precluding any unauthorized use, duplication, dissemination, or any other form 
of infringement of CLADE’s intellectual property rights. 
 
1.8 Licensee agrees that breach of this Section 1 constitutes a material breach of this 
Agreement. 
 
  
2. Modifications 

2.1 Without affecting any other Section in this Agreement, CLADE reserves the right to 
make changes to the Applications and/or to provide updates and upgrades (“Modifications”) 
but is not obliged to do so. CLADE will inform the Licensee of available updates. Updates 
include, but are not limited to, performance updates (applications to improve the 
performance of the Analyzer), and mandatory updates (applications providing security 
updates or bug fixes for the Analyzer).  CLADE shall inform the Licensee of the type of update 
available. A performance update may be subject to an additional fee.  

3. Confidential Information 

3.1.      “Confidential Information” refers to the following items CLADE may disclose to 
Licensee: (a) any document CLADE marks “Confidential”; (b) any documentation or 
other materials provided to Licensee as part of the lease of the Application and/or 
provision of support services whether or not marked or designated confidential; and 
(c) any information about the Application and/or information, communication or other 
materials created under or in (direct/indirect) relation to this Agreement whether or 
not marked or designated confidential. Notwithstanding the foregoing, Confidential 
Information does not include CLADE’s information that: (i) is provably in Licensee’s 
possession at the time of disclosure; (ii) is independently developed by Licensee 
without use of or reference to Confidential Information; (iii) becomes known publicly, 
before or after disclosure, other than as a result of Licensee’s improper action or 
inaction; or (iv) is approved for release in writing by CLADE. Licensee is on notice that 
the Confidential Information may include CLADE’s valuable trade secrets. 

3.2.      Licensee shall not use Confidential Information for any purpose other than in 
support of its permitted use of the Software (the “Purpose”). Licensee: (a) shall not 
disclose Confidential Information to any employee or contractor of Licensee unless 
such person needs access in order to facilitate the Purpose and executes a 
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nondisclosure agreement with Licensee with terms no less restrictive than those of 
this Section 3; and (b) shall not disclose Confidential Information to any other third 
party without CLADE’s prior written consent. Without limiting the generality of the 
foregoing, Licensee shall protect Confidential Information with the same degree of care 
it uses to protect its own confidential information of similar nature and importance, 
but with no less than reasonable care. Licensee shall promptly notify CLADE of any 
misuse or misappropriation of Confidential Information that comes to Licensee’s 
attention. Notwithstanding the foregoing, Licensee may disclose Confidential 
Information as required by applicable law or by proper legal or governmental authority. 
Licensee shall give CLADE prompt notice of any such legal or governmental demand 
and reasonably cooperate with CLADE in any effort to seek a protective order or 
otherwise to contest such required disclosure, at CLADE’s expense. 

3.3.      This Agreement does not transfer ownership of any Confidential Information 
or grant a license thereto. CLADE will retain all rights, title, and interest in and to any 
and all Confidential Information. 

3.4.      Licensee agrees that breach of this Section 3 constitute a material breach of 
the Agreement, which would cause CLADE irreparable injury, for which monetary 
damages would not provide adequate compensation, and that in addition to any other 
remedy, CLADE will be entitled to injunctive relief against such breach or threatened 
breach, without proving actual damage or posting a bond or other security. 

4. IP, FEEDBACK, AGGREGATED STATISTICS, KNOW-HOW 

4.1 Subject to any provisions to the contrary in this Section 4, all industrial property rights 
and copyrights to the Software, its contents and the spectrum database entries as well as 
all rights of use in connection with the use of the Software are and shall remain the full 
property of CLADE. CLADE retains all right, title, and interest in and to the Manual and 
Application, including without limitation Upgrades, except to the extent of the limited 
licenses specifically set forth in Sectionss 1.1 (Licenses) and 1.2. CLADE's ownership rights 
also include any and all data, algorithms, interfaces, and other technical or operational 
specifics that are created, derived, or generated from the use or application of the 
Application by the Licensee. Licensee recognizes that the Application and its components 
are protected by copyright and other laws. 

4.2 With regard to its intellectual and industrial property rights, CLADE grants the Licensee, 
against full and unconditional payment of the contractually agreed remuneration, a non-
exclusive, non-transferable and non-sublicensable right to use the Application, limited to 
the term of the contract, solely for the fulfillment of the Licensee's operational purposes. 
Upon expiry of the license term, the rights of use granted shall expire automatically. 

4.3 Licensee hereby grants CLADE a perpetual, irrevocable, worldwide license to use any 
Feedback (as defined below) that Licensee communicates to CLADE during the Term, without 
compensation, without any obligation to report on such use, and without any other 
restriction. CLADE’s rights granted in the previous sentence include, without limitation, the 
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right to exploit Feedback in any and every way. Notwithstanding the provisions of Section 3 
(Confidential Information) above, Feedback will not be considered Licensee’s Confidential 
Information. (“Feedback” refers to includes, but is not limited to, problems, defects, bug 
reports or suggestions for improvement as well as general feedback from users, any 
suggestion or idea for modifying any of CLADE’s products or services, including without 
limitation all Intellectual Property Rights in any such suggestion or idea.) . The Licensee may 
also be asked to complete questionnaires about the Application. The feedback shall be sent 
to CLADE in writing within 14 days of receipt of the request.  

4.4. CLADE retains the exclusive right to modify, update, repair and perform maintenance on 
the Application provided under this Agreement.  

4.5. The Licensee is not authorized to lease or sublicense the Application and/or to copy, 
distribute, sell and/or make it available to third parties. The creation of backups of 
measurement results is permitted.  

4.6 Licensee is obliged to delete, without reservation or delay, all instances of the 
Application, Manual, online repositories, servers, and any other storage medium under its 
control or access. If obliged to do so by law, such as in compliance with the retention of 
personal health information (PHI), the Licensee may make and retain an external copy of 
reports via the reporting feature in the Application. The Licensee is prohibited from 
duplicating, reverse-engineering or back-translating the Application, removing parts of the 
Application or making any other changes or manipulations to the Application. 

4.7 The Licensee has no claim to the source code of the underlying Application. The 
Licensee is not authorized to remove any identification marks, trademarks and/or 
copyright notices attached to the Application. 
 
4.8 The Licensee undertakes not to violate applicable laws or the rights of third parties 
when using the Application. 
 
4.9 Notwithstanding anything to the contrary in this Agreement, CLADE may monitor the use 
of the Application and collect, and compile data and information related to the Licensee's 
use of the Application as well as use them for its own purposes in an anonymized manner 
and aggregated manner (“Aggregated Statistics”). All rights, titles, and the likes relating to 
Aggregated Statistics, and all Intellectual Property Rights (if any) therein, shall belong to and 
be retained solely by CLADE. Clade will not transmit to third parties or otherwise publish 
analysis date for any purpose without prior written consent of the Licensee. 

4.10  CLADE retains ownership and the right to reuse all basic development, program and/or 
design components, modules, works and elements of the Application that are reusable and 
that have been created by CLADE and/or the Licensee as a result of the Parties’ cooperation 
under the Agreement, as well as related know-how, improvements and/or modifications of 
the above (the “Know-How”). All rights, titles, and the likes relating to the Know-How, and 
all Intellectual Property Rights (if any) therein, shall belong to and be retained solely by 
CLADE. 
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4.11 CLADE reserves the right to use and store analysis data securely and anonymously 
in such a way that excludes Licensee identifying information, unless Licensee provides 
CLADE with written notification that there is good reason that the analysis data should 
not be stored. Clade will not transmit to third parties or otherwise publish analysis date 
for any purpose without prior written consent of the Licensee. 

5. Software Audit 

5.1 During the Term of this Agreement and at any time during the following 12 months 
following the termination of this Agreement, CLADE may audit Licensee’s use of Application 
on 24 hours advance written notice. Licensee shall cooperate with the audit, including by 
providing access to any books, computers, records, or other information that relate or may 
relate to the use of the Application. Such audit shall not unreasonably interfere with 
Licensee’s business activities. If CLADE discovers unauthorized use, reproduction, 
distribution, or other exploitation of the Application, Manual and/or any other Intellectual 
Property Rights of  CLADE, the Licensee shall reimburse CLADE for the reasonable cost of 
the audit, or of the next audit in case of discovery without an audit, in addition to such other 
rights and remedies as CLADE may have. CLADE may not conduct an audit more than once 
per year. 

6. Representations and Warranties 

6.1 CLADE provides its Application “as is” and to the fullest extent permitted by 
applicable law, Clade does not make any warranties of any kind with respect to the 
Application, whether express, implied, statutory, or otherwise, including warranties of 
noninfringement or error-free or uninterrupted use of any component of the Application. It 
is expressly pointed out that the Application has not yet reached its final stage of 
development and may contain errors, malfunctions and interruptions. The Licensee uses the 
Application at his own risk. 
 
6.2 In the event of malfunctions or errors in the Application, CLADE shall attempt to 
rectify errors or take remedial action at short notice and to eliminate  these malfunctions or 
errors in the form of a mandatory update or by providing the next Application version.  Minor 
errors in the Application shall have no effect on the contractual performance owed by CLADE 
under this EULA, provided that the overall functionality of the Analyzer and the Software is 
not impaired. 
 
6.3 The Licensee understands and consents that minor defects do not affect  CLADE’s 
obligations under this Agreement if the overall functionality of the Analyzer and the 
Application are not impeded in any way. 
 
6.4 CLADE does not assume any warranty for the accuracy and/or correctness of 
measurement results obtained by Licensee through the use of the Application. Likewise, 
CLADE does not assume any warranty for uninterrupted production to the degree it is based 
on the use of the Application. 
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6.6 CLADE’s warranties do not apply to any defects resulting from misuse, neglect, or 
accident on the part of the Licensee, including without limitation: use of the Application in 
violation of the provisions of this Agreement; installation of the Application on hardware, or 
use thereof in combination with products and/or software not supplied or authorized by 
CLADE; and modification of the Application not authorized by CLADE.  
 
6.7 The Licensee hereby represents and warrants to  CLADE that it shall ensure that any 
party engaged in the usage of the Application and/or any other related Intellectual Property 
Rights of CLADE, including but not limited to contractors, employees, or any other third party, 
shall conclude an agreement, on terms acceptable to CLADE, whereby such third party 
expressly assigns or (exclusively) licenses all relevant Intellectual Property Rights to CLADE 
regarding the intellectual property such party creates in relation to and/or as a result of the 
utilization of the Application under the License (or ensures that such Intellectual Property 
Rights are transferred to CLADE by any other means). The Licensee further warrants that it 
shall take all necessary steps to enforce compliance with such agreements by such third 
parties. The Licensee shall indemnify and hold harmless CLADE from any and all claims, 
damages, losses, liabilities, costs, and expenses arising from or related to any breach of this 
representation and warranty. Breach of this warranty by the Licensee shall be considered as 
a material breach of the Agreement. 
 
7. Limitation of Liability 

7.1      CLADE’S CUMULATIVE LIABILITY FOR ALL CLAIMS ARISING OUT OF OR RELATED 
TO THIS AGREEMENT WILL NOT EXCEED THE ANNUAL FEE ACTUALLY RECEIVED BY 
CLADE.  

7.2.      Excluded Damages. TO THE FULLEST EXTENT PERMISSIBLE UNDER APPLICABLE 
LAW, IN NO EVENT WILL CLADE BE LIABLE FOR LOSS OR DAMAGE SUFFERED BY 
LICENSEE IN CONNECTION WITH THE USE OF THE APPLICATION. THIS INCLUDES 
WITHOUT LIMITATION (A) ALL LOSSES OF ANY KIND, WHETHER IN TORT (INCLUDING 
FOR NEGLIGENCE OR BREACH OF STATUTORY DUTY), CONTRACT, MISREPRESENTATION 
(WHETHER INNOCENT OR NEGLIGENT) OR OTHERWISE, (B) DIRECT LOSS; (C) 
ACCIDENTAL LOSS, (D) INCIDENTAL LOSS, (E) CONSEQUENTIAL LOSS, AND (F) 
INDIRECT LOSS.   

7.3.      Clarifications & Disclaimers. THE LIABILITIES LIMITED BY THIS SECTION 7 
APPLY: (a) TO LIABILITY FOR NEGLIGENCE; (b) REGARDLESS OF THE FORM OF ACTION, 
WHETHER IN CONTRACT, TORT, STRICT PRODUCT LIABILITY, OR OTHERWISE; (c) EVEN 
IF CLADE IS ADVISED IN ADVANCE OF THE POSSIBILITY OF THE DAMAGES IN QUESTION 
AND EVEN IF SUCH DAMAGES WERE FORESEEABLE; AND (d) EVEN IF LICENSEE’S 
REMEDIES FAIL OF THEIR ESSENTIAL PURPOSE. If applicable law limits the application 
of the provisions of this SECTION 7, CLADE’s liability will be limited to the maximum 
extent permissible. For the avoidance of doubt, CLADE’s liability limits and other rights 
set forth in this SECTION 7 apply likewise to CLADE’s affiliates, agents, directors, 
officers, and other representatives. 
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8. Term and Termination 

8.1 This Agreement shall remain in effect for as long as the Licensee holds a valid 

license to use the Application. The term of the license shall be specified in the 

respective offer relating to the Application. The beginning of which shall be the 

“Effective Date”, and the duration of which is the “Term”.   

8.2 Clade reserves the right to change fees and/or the payment plan options upon 

renewal of any subscription period. 

8.3      Either Party may terminate this Agreement for the other Party’s material breach, 
by written notice specifying in detail the nature of the breach, effective immediately 
upon delivery of such notice to the other Party, unless the other Party first cures such 
breach within 5 business days from the delivery of the written notice pursuant to this 
Section 8.4. 

8.4     Either Party may terminate this Agreement, without any liability, upon written 
notice to the other Party, in the event that the other Party (a) becomes insolvent or 
unable to pay its debts as they mature or (b) files a petition for bankruptcy or (c) is 
the subject of an involuntary petition for bankruptcy that is not dismissed within thirty 
(30) days or (d) makes an assignment for the benefit of creditors or (e) seeks relief 
under any bankruptcy, insolvency or debtor's relief law or (f) consents to the institution 
of insolvency or bankruptcy proceedings or (f) is the subject of a winding up or 
liquidation order or (g) appoints any trustee, liquidator, custodian, receiver or similar 
official in respect of its assets or properties. Such written notice shall be effective 
immediately after dispatching such notice to the other Party. 
 
8.5  Upon termination of this Agreement for any reason, the License and all other 
rights (including all CLADE’s Intellectual Property Rights) granted to Licensee under 
this Agreement shall terminate, Licensee shall cease all use of the Application, Manual, 
Application data, know-how, upgrades and shall remove the same from all computers, 
storage devices, development systems, and any other device or system, and delete, 
destroy, or return all copies of the Manualand/or Application data in its possession or 
control. The Licensee shall provide written confirmation to  CLADE certifying the 
completion of these actions within a reasonable period specified by CLADE. The 
following provisions will survive termination or expiration of this Agreement: (a) any 
obligation of Licensee to pay fees incurred before termination; Section 1.5 (Restrictions 
on Software Rights), Section 3 (Confidential Information), Section 4 (IP, Feedback, 
Aggregated Statistics & Know-How), Section 5 (Software Audit), Section 6.3 (Warranty 
Disclaimers), Section 7 (Limitation of Liability); and (c) any other provision of this 
Agreement that must survive to fulfill its essential purpose. 
 
9. Miscellaneous 

9.1 The parties are independent contractors and will so represent themselves in all 
regards. Neither Party is the agent of the other, and neither may make commitments on the 
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other’s behalf. This Agreement does not create any partnership or joint venture by and 
between the parties hereto. 
 
9.2 No delay, failure, or default, other than a failure to pay fees when due, will constitute 
a breach of this Agreement to the extent caused by acts of war, terrorism, hurricanes, 
earthquakes, other acts of God or of nature, strikes or other labor disputes, riots or other 
acts of civil disorder, embargoes, or other causes beyond the performing Party’s reasonable 
control. 
 
9.3 Licensee may not assign this Agreement or any of its rights or obligations hereunder 
without CLADE’s express written consent. This Agreement will be binding upon and inure to 
the benefit of the parties’ respective successors and assigns. 
 
9.4 Neither Party will be deemed to have waived any of its rights under this Agreement 
by lapse of time or by any statement or representation other than by an authorized 
representative in an explicit written waiver. No waiver of a breach of this Agreement will 
constitute a waiver of any other breach of this Agreement. 
 
9.5 The Application and Manual are commercial items, as that term is defined in 48 CFR 
2.101, consisting of commercial computer software and commercial computer software 
documentation, as those terms are used in 48 CFR 12.212. If the Application or Manual is 
acquired by or on behalf of the U.S. government or by a U.S. government contractor (including 
without limitation prime contractors and subcontractors at any tier), then in accordance with 
48 CFR 227.7202-4 (for Department of Defense licenses only) and 48 CFR 12.212 (for licenses 
with all federal government agencies), the government’s rights to the Software and Manual 
are limited to the commercial rights specifically granted in this Agreement, as restricted by 
this Agreement. The rights limited by the preceding sentence include, without limitation, any 
rights to reproduce, modify, perform, display, disclose, release, or otherwise use the Software 
or Manual. This Section 9.5 does not grant Licensee any rights not specifically set forth in 
this Agreement. 
 
9.6 The rights and licenses granted to Licensee in Sections 1.3 (License), 1.3 (Manual) 
above (collectively, the “License Provisions”) are licenses to “intellectual property” rights, as 
defined in Section 365(n) of the United States Bankruptcy Code (11 U.S.C. Sections 101, et 
seq.). If CLADE is subject to any proceeding under the United States Bankruptcy Code, and 
CLADE as debtor in possession or its trustee in bankruptcy rejects this Agreement, Licensee 
may, pursuant to 11 U.S.C. Section 365(n)(1) and (2), retain any and all rights granted to it 
under the License Provisions to the maximum extent permitted by law. This Section 9.6 will 
not be construed to limit or restrict any right or remedy not set forth in this Section 9.6, 
including without limitation the right to retain any license or authority this Agreement grants 
pursuant to any provision other than the License Provisions. 
 
9.7 This Agreement sets forth the entire agreement between the Parties and supersedes 
all prior or contemporaneous writings, negotiations, and discussions with respect to its 
subject matter. Neither Party has relied upon any such prior or contemporaneous 
communications. 
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9.8 Specifically excluded from application to this Agreement is that law known as the 
United Nations Convention on the International Sale of Goods. 
 
9.9 CLADE may amend this Agreement from time to time by posting an amended version 
at its website and sending Licensee written notice thereof. Such amendment will be deemed 
accepted and become effective 30 days after such notice (the “Proposed Amendment Date”) 
unless Licensee first gives CLADE written notice of rejection of the amendment. In the event 
of such rejection, this Agreement will continue under its original provisions, and the 
amendment will become effective at the start of Licensee’s next term following the Proposed 
Amendment Date (unless Licensee first terminates this Agreement pursuant to the 
termination provisions herein). Licensee’s continued use of the Application following the 
effective date of an amendment will confirm Licensee’s consent thereto. This Agreement 
may not be amended in any other way except through a written agreement by authorized 
representatives of each Party. 
 
9.10 To the extent permitted by applicable law, the parties hereby waive any provision of 
law that would render any clause of this Agreement invalid or otherwise unenforceable in 
any respect. In the event that a provision of this Agreement is held to be invalid or otherwise 
unenforceable, such provision will be interpreted to fulfill its intended purpose to the 
maximum extent permitted by applicable law, and the remaining provisions of this 
Agreement will continue in full force and effect. 
 
9.11 This Agreement is for Licensees located in the United States of America only. 
 
9.12 This Agreement shall be governed exclusively by the laws of Delaware to the exclusion 
of conflict of laws’ provisions. 
 
9.13   Any controversy or claim arising out of or relating to this contract, or the breach 
thereof, shall be settled by arbitration administered by the American Arbitration Association 
under its Commercial Arbitration Rules, and judgment on the award rendered by the 
arbitrator(s) may be entered in any court having jurisdiction thereof. The place of arbitration 
shall be Boston. The language to be used in the arbitral proceedings shall be English unless 
otherwise agreed. 
 
9.14     The Parties undertake and agree that all arbitral proceedings conducted with 
reference to Section 9.13 will be kept strictly confidential. This confidentiality undertaking 
shall cover all information disclosed in the course of such arbitral proceedings, as well as 
any decision or award that is made or declared during the proceedings. Information covered 
by this confidentiality undertaking may not, in any form, be disclosed to a third party without 
the written consent of the other Party. This notwithstanding, a Party shall not be prevented 
from disclosing such information in order to safeguard in the best possible way his rights 
vis-à-vis the other Party in connection with the dispute, or if the Party is obliged to so 
disclose pursuant to statute, regulation, a decision by an authority or similar. 
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